
EX PARTE GR LATE FILED 
Seventh Floor 
I40 I Eye Street. N W CAFKYLE Washington. DC 20005 

Telephone (202) 467-6900 SANDRIDGE Fax (202) 467 6910 Michael B. Hazzard 
Direct Dial (202) 857-4540 
Direct Fax: (202) 261-0035 

E-mail: mhazzard@wcsr.com 

Web sire w\n?y wcx coin & RICE 
\ l ’ l 4<~ l l \> l<>h \ l  I I h l I I l l i  

1 1 \ 1 1 1 1 1 1 !  , < > k l l \ \ !  

July 19,2004 

VIA ELECTRONIC MAIL 

Marlene M. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

JUL 1 9 2004 

Re: Notice of Ex Parte Meeting by Core Communications, Inc. 
CC Docket No. 99-68, CPD Docket No. 01-171, and WCB Docket No. 03-171 

Dear Ms. Dortch: 

Pursuant to section 1.1206 of the Commission’s rules, I hereby submit in the above- 
captioned proceedings this notice of an ex parte meeting held on July 16, 2004 between Bret 
Mingo and myself on behalf of Core Communications, Inc. (“Core”), Pat Williams from the 
Cormac Group and Dan Gonzalez from the FCC. The attached documents served as the basis of 
discussion. Core also discussed the merits of its pending forbearance petition and the events that 
led up to the filing of that petition. This notice of exparte is being filed by hand in CPD Docket 
No. 01-171, as electronic filing is not available in that docket. 

If you have any additional questions, please contact the undersigned. 

Attachment 

cc: Dan Gonzalez (electronic mail) 
Brett Mingo (electronic mail) 
Pat Williams (electronic mail) m 
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Federal Communications Commission 
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Washington, D.C. 20554 

RECEIVED 
JUL 1 9 2004 

Re: Notice of Ex Parte Meeting by Core Communications, Inc. 
CC Docket No. 99-68, CPD Docket No. 01-171, and WCB Docket No. 03-171 

Dear Ms. Dortch: 

Pursuant to section 1.1206 of the Commission’s rules, I hereby submit in the above- 
captioned proceedings this notice of an ex parte meeting held on July 16, 2004 between Bret 
Mingo and myself on behalf of Core Communications, Inc. (“Core”), Pat Williams f2om the 
Cormac Group and Dan Gonzalez from the FCC. The attached documents served as the basis of 
discussion. Core also discussed the merits of its pending forbearance petition and the events that 
led up to the filing of that petition. This notice of apar te  is being filed by hand in CPD Docket 
No. 01-171, as electronic filing is not available in that docket. 

If you have any additional questions, please contact the undersigned. 
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Brett Mingo (electronic mail) 
Pat Williams (electronic mail) m 
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Dear Ms. Dortch: 

Pursuant to section 1.1206 of the Commission’s rules, I hereby submit in the above- 
captioned proceedings this notice of an exparte meeting held on July 16, 2004 between Bret 
Mingo and myself on behalf of Core Communications, Inc. (“Core”), Pat Williams from the 
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Founding 

Core Communications, Inc (now a subsidiary of 
CoreTel Communications, Inc.) was formed in 
August 1997 
Original goal was to provide both data and 
telephony services, specializing in the services that 
bridge the gap between traditional telephone 
networks and the rapidly changing data networks. 
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Creating Wholesale Channels 
All of our services are provided to service providers who 
in turn bundle additional services and use our wholesale 
product as a portion of the service they provide to their end 
user customers. 
Providing wholesale services to channel partners requires 
different productization than providing services to end 
users. 
Automation and integration of provisioning processes are 
key facets of our customers' satisfaction, and our 
understanding of our channel partners needs is a key part 
of our competitive advantage. 

! '  

4 



Regulatory Exposure 

Unfortunately, being wholesale also leaves 
CoreTel greatly exposed to shifting 
regulatory climates and rate structures 
CoreTel has a relatively small percentage of 
the end user value chain with which to 
absorb any negative change. We cannot 
pass on to the end user the change - they are 
OUT customers’ customers. *’. 

1 ‘  
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Next Generation Wholesale Services: 
Connecting SIP/VoIP Services to the PSTN 

With advent of VOIP and SIP applications, and companies 
built around developing these applications, our focus is 
once again to automate and integrate provisioning for this 
new class of wholesale customer. 
Our business plan is to sell “a la carte” services that 
provide connectivity beheen these new application 
providers and the PSTN 
Target customers include ITSPs, IVR providers, 
interconnect vendors, PBX installers, fax bureaus: any data 
integrated service provider that is SIP-ready can pick and 
choose the wholesale service that fits their needs. 

, ‘  
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Sample VOIP/SIP Applications 

8 An IVR provider needs many simultaneous inbound PSTN 
channels, using a few telephone numbers 
A PBX installer wants an ability to provision bi-directional 
PSTN connected IP trunks - an IP PRI, if you will - with 
flexible options. 
An ISP which sells a Fax-to-Email service wants an ability 
to reliably provision a single number at a time, to a specific 
end user email account, with as low a transaction cost as 
possible, and without the need to inventory the service. 

7 



Deploying Soft Switch 
Technology 

To support these new customer needs, we have developed 
our own SIP-based soft switch, taking advantage of the 
properties of distributed data networks, rather than forcing 
VoIP implementations to mirror the traditional channel- 
switched world. 
Because of the cost of channelized switch ports, large 
capacity traditional switches are extraordinarily more cost 
effective than small ones, which leads to inefficient use of 
transport networks. 

I... 

! ’  
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A similar proxy is available to thc extent LECs alreedy offer elements under 

cffoctive tariffs at either the f c d d  or state level. For example, some nchwork el-, such rn 

dedicated transport, common transport, tandem switching, and collocatio~~ C~OSSCOIL~CC~S already 

arr available under special access tariffs of switched scceg, whjte Othr netw~dr elements, sueb 

as unbundled local switch ports, alrrady are available undcr state q p v c d ,  cost-based tariffs 

Undathcsc circumstances, the rates contrined in the tarif€s also should be treated as 

Prcnrmptivcly lawful for purposes of d o n  251. 

m. The R t c i p d  Compensation provision of the Ad Jkquim, at a Minimum. that 

Tbe Acr also imposes a duty on 1111 local exchange Carrim - kum&nts and new 

cntraats dike -- to establish reciprocal cornpensdon Mangcmcnts for the and 

tcrmination” of tcleeommlmications. 47 U.S.C. 0 25l(bX5). In wntrast to the intercoMbction 

provirion in section 252(d)Q). which applies to h e  physical connection between the Competing 

networks, the reciprocal compensation provision applies only to the hanspoa and tamnab ’onof 

local calls that origkta!~ on another carrier’s nctwork o n e  the physical connection has been 

established. The nciproul compensation provision is accanpanied by a 

standard -- to be applied by state commissions in my arbitration procebdings under d o n  252 - 
that is tailored to the particular t5mmdmw s when it applies. 

&kg 

Specifically, the Ad provides that a state commkion shal not consider such 

anangemcnts to be just and rcasonabk they provide for the mutual d rtciprocal 
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__ intnconneCtion and access to network elements, this pvision doa  not +that the price 

ultinralcly set be "based on cost," but instead cstab- a price minimum. Accordingly, the 

parties must, at a minimum, be able to m v e r  their ccm on B reciprocal basis. Mise ly  

because these wanganenb arc reciprocal, however, and each party must pay tbe o k  reciprocal 

Wes, the Act ntablishw &aminimum, and leaves it tothe parties to determine tbe precise 

ttrms above this minimum. 

The Act also pennits a liited exception to this gCnd rule. The pricing stm&rd 

docs not "preclude" arrangements b e e n  the parties that allow the -very of cost through the 

"offktting of reciprocal obligations, including anangments that &ye mutual f c u l v ~ y  (such as 

bill-and-keep armngcmenb)." ScCtion 252(d)(2m)(i) (emphi& added). By its vcry terms, this 

provision creates an ntccption to the right to mover the costs of msportiag and 

calls only where the parties voluntarily waive this right. In fact, by definiti011, the tena "waive" 

means to "relinquish volrmtaaiiy (as a legal right)." spt webstcr's TIW NCW ~ n t m a t i o m ~  

Didonsry (1993); 

claim voluntarily"). It docs not, however, permit Prrangernents such as bill and keep to be 

imposed by regulatory mandate, wfierher in the context of an ahitdon or as M interim 

mnrmre. NPRM at 1 243. 

1.. 

ah Black's Lnw Dictio~sy (6th ed. 1990) '([tlo give up [a] right or 

Momver, because bill and keep requires LECs to innV the cost Of t e d t h g  

traflic ova  their nctworks but precludes tbcm from recovering t h e  cost% a mandated bill and 

k g  arrangement would amstitite a taking in violation of the Fifth Amendment A bill and 

keep arrangement would permit local competitors to occupy the LECs' facilities - Wim a d  

switches - in much the same way that an casement allows the bolder to occupy part of a 

- P 
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’ 483 US. 825.831-31 (1987). . .  landowner’s property. Srt 

And it wouId allow them to do 50 at a acro rate thm would leare the LEO without any 

compensation for the mt imposed on them by this occupation of thcii pmpcrty. As a result, a 

~guletoTily mandated bill and keep arrangement simply cannot pass constitutiod m-. 

Richard A. @stein,- * , CC DocLaNo. 95-185 

(May 16,1996). SincC it is well established that “[wlifhin the bounds of fair intapmati- 
- 

statutu will be anstrued to defeat adminiseativt o d a ~  thac raise substantid ~0lutihttiOnsI.. 

questions," the Commission cnnnot interpret the Act to permit mandatmy bill and keep 

compcnsxtionschemes. 24 F.3d 1441.1445 (D.C. 

cur. 1 9 9 4 ) ; ~ d a Q ~  * 500u.s. 173.190-91 (1991). 

Nor would mandating bill and keep make sense horn an CCOllomic or policy 

standpoint, rycn if such mendatory anangewnts were not already forbidden by the Act and tbc 

Constitution. Mandatln ’ g bill and keep would force LEG to tmninate calls on their networks at’ . 

a zcco rate that is unquestionably klow cost. This would matc a subsidy for competing 

providers like ATBiT, MCI, MFS. Teleport, TCI. Time Warner, and the nation’s largest cable 

companies, who by no shtch of the imagination m in need of one. It would do so. morcwcr, at 

a time that Congress has directed the Commission to clkninatc hidden subsidies, and would forcc 

the LECs’ other customers to bear the cost of this subsidy. And because bill and keep frtts d - 

competing provider from any accountability for tbe costs it impwcl on the incumbent LEC, bill 

and keep eliminates my incentive to use the LECs’ tmnination Smice cfficimtly and Will lead 

to economically wasteful behavior. Hausman Aff. at 9-10. 

42 



Prrnrming bill and keep is rejected, 89 it must be. the notice asks whether thtn is 

a readily available proxy that could be wed by state commissions to bendma& the 

reasonableness ofreCipbcal compensation rates. NPRM at 1 234. As discussed above, given 

the wide variations in thc industry, any fixed proxy is pblcmStic and must allow for individual 

variations. Nonaheless, it may be possible to dcrive a p x y  for a presumptively lawful 

reciprocal compensation rate from existing 1yx+s5 cbnrges. According to the C o d i o n ,  for 

e-k, the mtbfd 8VCTagt charge for witched acczss is appm6mately 1 cent pcr minutq. 

(once the CCLC and RIC an deductad), plus no additional 2 tent)u of a c a t  per lniauk for 

tandem switching and tmmpor~ when a call taminatcs at ulacce~s t a a b  &s Bill and Keep 

NPRM at n.83. l h e ~  rates wcn initially established based upon regulWy p d b c d  costs, 

and have ban subject in most c a x ~  to price caps for over 5 years. NPRh4 at 7 234. As a dt, 

any raiprocal compensation rate that u set at or below tbcsc levels should be presumed lawful, 

wibutafurthnshowing. 

Tbesenumbm also answctanadditiond qucstionraiscd by the notice: Whether 

the reciprocal compensation rates paid by competing carriers to one another mrut be ~ e ~ d  

in every instance , by whicb the notice apparraty means "the same." NPRM at 1 235. Tbcn is 

one instance in which the answer is clCarty no. The miprocal compensation rate for calls 

delivered to ao access tandem -- for which the terminatiag &er will incur the Cost of taodcm 

switching and transport - should be allowed to k higher than for calk delivered to an end ofice 

-- which do not incur those gditional costs M E j h k k L  Casc No. 8584. Phase Order NO- 

72348 (Dee. 28.1995) at 31. This would allow LECs to more m k l y  reflect their undalying 

cost strucrurc. And by permining M originating carrier to obtain a lower rate by opting to deliver 
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- trnfEc ai the end office a3 trafFic volmu grow, it wauld also provide correct tconDmic 

bcmtiws to make efficient 

befficicnt ovtrloading of tandem swjtches 

of the tambating d e n  network, and thcrcby help to avoid 
. .  

- X. The Comm%on ShouldNot Adopt R d e  Rdcs that Inhibit 

.. 
As with thc other pat¶ of sea-on 251. the nsale provision relies npon 

- negotiations betwetn the parries, aad state arbitrations when negotiatiolu fail. In order to allow 

this process to work as Congress mtcnded, the Commission should limit any r@latim it kopts 

to implaneat the d e  provision to the following gamd guidelines. 
.- 

A. k u n t s  Should be Based Upon Net Avoided costr; Avoided Rctdl 

The Commission has c o d y  notod that avoided costs should k dttcrmirred on a 

“net” basis. Any marketing, billing, cullation, and similar costs that ax ass0ciakd with off- 

Rtail services should thercfm be “offset by any portion of those expcasa that &ECs] incur in ’ . 

tbc provision of wholesale services” WRM at 7 180. ?his conclusion is sound because a LEC 

providing retail telecommunications savices to rcselhs must incur costs to market. bill snd 

collect for those smites. 

Because wholesale d c u  m y  be provided in s c v d  diffmat ways. momvcr, 

the expcnscs associated with doing so will likely vary acms resellrn. For e ~ l e ,  high 

vo~umc mtlien may order wholesale service through electronic interfaces while other  der^ 

may rely on manual proccscp, SI& as telephone calls and faxes. n e  C d s s i o n ’ s  @delincs 

should thmforc allow the parties to negotiate the costs of providing wholde  XMWS as either 

- 
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a duction to wholesale discounts or as separate cbarga. They should not attempt to prescribe a 

cookieNttcrformdaforJctting~lesalcralu. 

B. Ststc Commissiwr Mupt&Pnmittbd toImposeRarsonable class of 

The Act prtsnva the authority of states to "phibit a rcsclln that obtains at 

wholesale ratu a telecammunicstions service tbat is ava*lsblc at rctail ody to a categozy of 

s u b s a i h  €tom offering such xrvicc to a dierent EateBory of subscribers." 47 U.S.C. 0 

ZSl(cX4)@). As au example of a reasonable resale restriction, the Commission comaly states 

that Congnss never intended to allow Qornpeting d a s  to purchase a service o f f d  at 

subsidized prices to a Specified category of subscri i  and then d l  it to c u s t o m  that pn not 

eligible for the subsidized service. NPRM at 1 176. The Commission's guidtlines sbould 

thncforc preserve state authority to impose rcasou%bIe c L s  of service testrictior~. 

Preempting state authority to impose such restrictions, on tbc otha M, would . 

plate LECs at a severe competitive disadvantage a d  undermine their existing ate structures. 

For ample ,  business rata generally are hi@ &m~ residential rahs for comparable services in 

order to subsidize these latta customers. If services could be purchased at wbolde midentid 

ratcJ and rcsold to business cudomen, the LEC's hisher business rates would no longer bc 

competitive and the public policy h i s  for separate midentid and b ~ i n c s s  retail rates woufd be 

undermined. 

C. Wholesale gicing Obligations Do Not Apply to Dimut and 

Any Commission guidelines should make clear that the obtigation to offer 

s m i m  for resale at wholcdc rates extends only to the incumbent LEC's standard retail 
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recovering their total costs would constitute an unauthorized taking of the LECs’ property. 

Epstcin Docl. at 2 (attached as Exh. 2). Nonetheless. the proponents of incremental cost pricing 

claim that there can be no taking when revenues are lost to competition. Perhaps so. But that is 

not the issue here. The issue here is whether v t repulators CM mandate prices that 

deny LECs the ability to recover wsts they have actually incurred. They cannot. Src. u, 

-, 488 U.S. 299.308 f19R9): 

EEX. 81 0 F.2d 1 168,1178 @.C. Cir. 1987) (m h) 

VII. 

?he most blatant example of a plea For a government handout comes from thosc 

parties who urge the Commjssion to adopt a reciprocal compensation price of zero, which &cy 

tuphemistically refer to as “hill and keep.” A more appropriate name, however, would be “!dk 

and keep,” since it will bilk the LECs’ customers out o f  their money in order to subsidize entry 

by the likes of AT&T, MCI. and TCG. As we demonstrated in our opening commmts. a .- 

regulatorily mandated price of zero - by any name -- would violate the Act. the Constitution. 

and sound economic principles. Bell Atlantic 8r. at 40-42. 

Indeed. the proponents of bill and keep appear to rtcognim the flaws in thek 

proposal. and shift their focus he= to arguing that the FCC should mandate bill and keep as an 

‘interim” pricing mechanism. and as a default price when parties do not a p e  to a different We. 

AT&T Br. at 69: MCI Br. at 52-53: TCG Br. at 83-X4. ”’ This will create a ”threat poht.,” SI’ the 

’’ Some parties’dso have suggested that the cost to terminate calls during off-peak 
periods is very low, and that setting priccs at zero during those fiods is C~OSC enough. In 
reality, while x t h g  different pcak and off-peak prices may make sense in some contexw, here 
i t  would merely encourage providers to find ways to modify their traftic flows -- and thereby 
effectively change the peak - in order to take advantage of the zero rates while forcing LECs to 
incur peak load costs. Under these circumstances. peak and off-peak users must share the costs 



argument goes. that will encourage LECs to negotiate reasonable rates for reciprocal 

compensation. But whether they arc tcrmed interim or permanent. mandatory bill and keep 

arraogements suffer from the same flaws. and simply cannot be squared with the Act's mandate 

that LECs be permitted to recover their costs absent a vnluntary waiver of that right. Bell 

Atlantic Br. at 42. Nor will adopting bill and keep as a mandatory solution encourage partia to 

negotiate a reasonable price. It will do the opposite SO long as competitors know that they E- 

get a zero rate if they do not agree to something efse. the r d t  will be bill and keep in m 
S. 

< case. 

Moreover. the notion that bill and keep is mcessary to prevent LECs from 

dmanding too high a rate reflects a fimdamental misunderstanding of the market. If these mtes 

arc set too high. the result will be that new entrants. who we in a much betta position to 

xlcctivcly market their services. will sign up customers whose calls arc predominantly inbound, 

such as credit card authorization centers an internet access providers. The LEC would fmd .- 

itself writing large monthly checks to the new entrant. By the same token. setting rates too low 

will merely encourage new entrants to sign up customen whose calls arc predominantly 

outbound, such as telephone solicitors. Ironically. under these circumstances. the LECS' current 

customers not only would subsidize entry by competitors. but would subsidizz low rates for 

businesses they may well not want to hear from 

u 
- 

I 

of capacity, and it would bc irrational to set a price of zero during any period. k Kahn, Ik 
-. Vol. 1 at 91-93. 
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CORE-VERIZON INTERCONNECTION TIMELINE 

1999 Core begins substantial investment for implementation of 
its business plan in Delaware, New York and 
Pennsylvania. 

February 2000 Core requests interconnection with Verizon in 
Philadelphia. 

June 2000 Core requests interconnection with Verizon in Pittsburgh 
and New York City. 

April 2001 FCC issues ISP Remand Order - growth cap and new 
market bar apply for all camers that were not exchanging 
traffic pursuant to an interconnection agreement prior to 
April 18,2001. 

April 2001 14 months after Core’s request, Venzon completes 
interconnection with Core in Philadelphia. Core begins to 
offer service in Philadelphia. 

June 2001 12 months after Core’s request, Verimn completes 
interconnection with Core in Pittsburgh and New York 
City. Core begins to offi service in Pittsburgh and New 
York City. 

February 2004 Maryland Public Service Commission finds Verizon 
“violat[ed] the standards of the [interconnection 
agreement, incorporating the 1996 Act,] that require 
interconnection equal in quality; at a technically feasibre 
point; and that is just, reasonable and nondiscriminatory; 
in addition to fail[ing] to meet a commercially reasonable 
standard of good faith.” 



I 1 

TAB E 



.. 
Federal Comm unicrtions Commission FCC 01-131 

DISSENTING STATEMENT OF 
COMMISSIONER HAROLD FURCHTGOTT-ROTH 

Re: Implementation of the Local Competition Provisiohs in the Telecommunicatiom Act of 
1996 and Inter-Carrier Compensation for ISP-Bound TraBc, Order on Remand and 
Report and Order, CC Docket Nos. 9698,9948. 

To some observers, the Telecommunications Act of 19% ("1996 Act"), in general, and 
sections 251 and 252 (47 U.S.C. $8 251 and 252), in particular, have become u n n v  
inconveniences. The poster child for those who proclaim the 1996 Act's failure is reciprocal 
compensation. It has led to large billings - some paid, some unpaid - among 
telecommunications carriers. These billings have not shrunk, in large part because the 
Commission's interpretation of the pick-andchoose provision of the Act (47 U.S.C. 8 252(i)) has 
led to unstable contracts, with perverse incentives for renegotiation. 

Reciprocal compensation is an obscure and tedious topic. It is not, however, a topic that 
Congress overlooked. To the contrary, in descxibiig r e c i p d  compensation arrangements in 
sections 251 and 252, Congress went into greater detail than it did for almost any other 
commercial relationship between carriers covered in the 1996 Act. Among otha things, 
Congress mandated that reciprocal compensation arrangements would be: 
(1) made by contract; (2) under State supervision; (3) at rates to be negotiated or arbitrated, and 
(4) would utilize a bill-and-keep plan only on a case-by-case basis under specific statutory 
conditions. See 47 U.S.C. $6 251@)(5), 252(a), 252(b), 252(dX2). 

Faced with these statutory mandates, how should the large billings for reciprocal . 
compensation be addressed? Renegotiating contracts would be the simple market solution, only 
made precarious by our pick-andchoose rules. Another solution would be to seck review of 
reciprocal compensation agreements by State ~~mmissions. other solutions would be for this 
Commission to change its pick-and-choose rules or to issue guidelines for State commission 
decisions (see AT&T Corp, v. Iowa Utilities Bd, 525 U S .  366,385 (1999)). 

Each of these solutions, of course, would reflect at least a modicum of respect for States, 
their lawmakers, their regulators, federal law, and the Congnss that enactad the 19% Act. Each 
would also be consistent with, and respectful of, the prior d i n g  on reciprocal compensation by 
the Court of Appeals for the D.C. Circuit. See Bell Atlantic Tel. Cos. v. FCC, 206 F.3d 1 @.C. 
cir. 2000). 

It is a solution that places under exclusive federal jurisdiction broad expaases of 
telecommunications. It is a solution that does not diTactly solve the p m b h  at hand. It is a 
solution that can be reached only througb a twisted interprttation of the law and a vitiation of 
economic reasoning and general common sense. That solution is nationwide price regulation. 
That is the regrettable solution the Commission has adopted. 

There is, however, one solution that is not r c s p c c ~  of other govrrnmental institutions. 

The Commission's decision has broad consquences for the future of telecommunications 
regulation. In holding that essentially all packetized communications fall within federal 
jurisdiction, the Commission has dramatically diminished the States' role going forward, as such 
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communications are fast becoming the dominant mode. Whatever the merits of this reallocation 
of authority, it is a reallocation that propcriy should be made only by Congress. It certainly 
should not be made, as here, by a self-serving federal agency acting Unilaterally. 

There is doubtlessly underway a publicity campaign by the proponents of today’s action. 
It will spin nationwide mandatory price regulation as “deregulation.” It will spin the 
abandonment of States and contracts as “good govrmment.” 

The media might be spun by this campaign. The public might be spun. But it will be f i ~  
more diflicult to convince the courts that the current action is la-. 

A Flawed Order From Flawed Decisionmaking 

Today’s Order is the product of a f l a d  decisionmaking process that occurs all too 
fi-equently in this agency. It goes like this. First, the Commission settles on a desired outcome, 
based on what it thinks is good “policy” and without giving a thought to whether that outcome is 
legally supportable. It then slaps together a statutory analysis. The d t  is an order like this 
one, inconsistent with the Commission’s precedent and hught  with legal difficulties. 

In March 2000, the Coitrt of Appeals for the D.C. Circuit vacated the Commission’s 
conclusion that section 25 1 (bX5) does not apply to calls made to Internet service providers 
(“ISPs”). See Bell Atlimtic, 206 F.3d at 9. The court ruled that, among other things, the 
Commission had not provided a “satisfactory explanation why LECs that tcrmiaatt calls to ISPs 
are not properly seen as ‘tezmhating . . . local telecommunications traf€ic,’ and why such tra%ic 
is ‘exchange access’ rather than ‘telephone exchange service.”’ Id 

The Commission has taken more than a year to respond to the mutt’s remami decision. 
My colleagues some time ago decided on their general objective - esSnting d o n  201(b) 
jurisdiction over ISP-bound traffic and permitting incumbent carriers to ramp down the payments 
that they make to competitive ones. The delay in producing an order is attriiutable to the 
difficulty the Commission has had in putting together a legal analysis to support tbis result, 
which is at odds with the agency’s own precedent as well as the plain language of the statute. 

Today, the Commission rules, once again, that section 25 1@)(5) does not apply to ISP- 
bound traffic. In a set of convoluted arguments that sidestep the court’s objections to its previous 
order, the Commission now says that ISP-bound traffic is “ idomtion ~CC~SS,“ which, the 
Commission asserts, is exIudcd ‘from the universe of  telecommunication^' r e f d  to in 
section 251(b)(5)” (Orda pB 23,30) - despite the CommisJion’s recent conclusion h~ another 
context that “information access” is not a separatt category of service mmpt from the 
requirements of section 25 1. See Deployment o j  Wireline Services wering Advanced 
Telecommunications Capability, Order on Remand, 15 FCC R C ~  385, fl4649 (1999) 
C‘Advanced &rvices Remand Order’?. 

The result will be another round of litigation, and, in all Iikelihood, this issue will be back 
at the agency in another couple of years. In tbe meantime, the uncmamy * thathascloudedthe 
issue of compensation for ISP-bound traffic for the last five years will continue. The 
Commission would act far more responsibly if it simply recognized that ISP-bound trafiic comes 
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within section 251@)(5). To be sure, this conclusion would mean that the Commission could not 
impose on these communications any rule that it makes up, as the agency believes it is permitted 
to do under section 201(b). Rather, the Commission would be forced to work within the confines 
of sections 25 l(b)(5) and 252(d)(2), which, among other things, Ipant authority to State 
commissions to decide on ‘‘just and reasonable” rates fix reciprocal compensation. 47 U.S.C. p 
252(d)(2). But the Commission surely could issue “rules to guide the state-commission 
judgments” regarding reciprocal compensation (lowa Utilities Bd, 525 U.S. at 385) and perhaps 
could even put in place the same compensation scheme it orders here. At the same time, the 
confusion that this order will add to the agency’s already W d e r i n g  precedent on Intemet- 
related issues would be avoided. 

The Commission’s Previous Order and 
the Court’s Remand Decision 

To see how far the Commission has come in its attempt to assert section 201(b) 
jurisdiction over ISP-bound traffic, let us briefly review the court’s decision on the 
Commission’s previous order, which receives little attention in the order released today. In its 
previous order, issucd in February 1999, the Commission focused on the jurisdictional nature of 
ISP-bound traffic. See Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996; Inter-Carrier Compensation for ISP-Bound Tr&c, 
Dechtory Ruling, 14 FCC Rcd 3689 (1 999) ("Reciprocal Cornpensarion Declaratoty Ruling”). 

the ISP’s local server, but instead continue to the “ultimate destination or destinations, 
specifically at a[n] Intemet w h i t e  that is often located in another state.” Id 1 12. Basad on this 
jurisdictional analysis, the Commission ruled that a substantial portion of calls to ISPs an 
jurisdictionally interstate, and it described ISP-bound traffic as interstate “access service.” Id 

transport and termination of local traffic, section 25 1 (b)(S)’s obligations did not apply to ISP- 
bound calls. See id Bfi 7,26. 

Applying an “end-to-end” aualysis, the agency concluded that calIs to ISPs do not terminateat 

17,18. The Commission reasoned that, since reciprocal compensation is requirad only for the 

1. The Court Asked the Commission why ISPs Are Not Like Other Loa1 
Busincsscs 

The court vacated the Commission’s decision. It held that, regardless of the jurisdictional 
issue, the Commission had not persuasively distinguished ISPs from other businesses that use 
communications services to provide goods or services to their customers. See Bell Atlantic, 206 
F.3d at 7. In the court’s vim, the Commission had failed to explain why “an ISP is not, for 
pmposes of reciprocal compensation, ‘simply a communications-intensive business end user 
selling a product to other consumer and business end-users.’” Id (citation omitted). 

2. ”be Court Asked the Commission Why Calls Do Not Terminate at ISPs 

The court also questioned the Commission’s conclusion that a call to an ISP did not 
"terminate" at the ISP. ‘‘mhe mere fact that the ISP originates Mer telecommunications does 
not imply that the original telecommunication does not ‘termmat * e’attheISP.” Id Thecourt 
concluded that, “~’Jowever sound the end-to-cnd d y s i s  may be for jurisdictional purposes,” 
the Commission had failed to explain why treating these “linked telecommunications as 
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continuous works for purposes of reciprocal compensation.” Id. 

3. The Court Asked the Commission How Its Treatment of ISP-Bound Traflic 
Is Consistent with Its Treatment of Enhanced Service Providers 

The court also wondered whether the Commission’s treatment of ISP-bound traffic WBS 
consistent with the approach it applies to enhanced service providers (“ESPs”), which include 
ISPs. See id at 7-8. The Commission has long urempted ESPs fiom the access charge system, 
effectively treating them as end-users of local service rather than long-distance caniers. The 
court observed that this agency, in the Eighth Circuit access charge litigation, had taken the 
position “that a call to an information service provider is really like a call to a local business that 
then uses the telephone to order wares to meet the need.’’ Id at 8. The court rejected as “not 
very compelling” the Commission’s argument that the ESP exemption is consistent with the 
understanding that ESPs use interstate access services. Id 

4. The Court Asked the Commission Whether ISP-Bound TrafRc is “Exchange 
Access” or “Tekphone Excbange Service” 

Finally, the court rejected the Commission’s suggestion that ISPs arc ”users of access 
service.” Id. The court noted that the statute creates two statutory categories - ”telephone 
exchange service” and “exchange access” - and observed that on appeal, the Commission had 
conceded that these categories occupied the field. Id If the Commission had meant to say that 
ISPs are usas of “exchange access,” wrote the court, it had ”not provided a satisfactory 
explanation why this is the case.” Id 

The Commission’s Latest Order 

Today, the Commission fails to answer any of the court’s questions. Recognizing that it 
could not reach the desired result within the framework it used previouSly, the Commission 
offers up a completely new analysis, under which it is imlevant whether ISP-bound traffic is 
“local” rather than ‘‘long-distance” or “telephone exchange service” rather than “exchange 
access.” 

in today’s order, the Commission concludes that d o n  25 l(bX5) is not limited to local 
traffic as it had previously maintained, but instead applies to all ~ 1 ~ u u i c a t i o n s ”  traffic 
except the categories specifically enumerated in d o n  251(g). See Order fl32,34. The 
Commission concludes that ISP-bod traffic falls witbin one of these categories - “information 
access” - and is therefore exempt h m  section 25 1 (bX5). See id 7 42. The agency wraps up 
with a dctcnnination that ISP-bound traffic is interstate, and it thus has jurisdiction under section 
201(b) to regulate cornpeasation for the exchaage of ISP-bound traflic. See id 52-65. 

The Commission’s latest attempt to solve the reciprocal compensation puzzle is no more 
succcssfu) than were its earlier efforts. As discussed below, its determination that ISP-bound 
traffic is “infonnation access” and, hence, exempt h m  section 251(%)(5) is inconsistent with 
still-warm Commission precedent Moreover, its interpretation of section 25 1 (g) cannot be 
reconciled with the statute’s plain language. 
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1. Today’s decision is a complete reversal of the Commission’s recent decision in the 
Advanced Services Remand Order. In that order, the Commission rejected an argument that 
xDSL traffic is exempt fiom the unbundliig obligations of section 251(c)(3) as “information 
access.” Among other things, the Commission found meritless the argument that section 25 1 (g) 
exempts “information access” traflic h m  other requirements of section 25 1. Id 7 47. Rather, 
the Commission explained, “this provision is menly a continuation ofthe equal access and 
nondiscrimination provisions of the Consent Decree until superseded by subsequent regulations 
of the Commission.” Id According to the Commission, section 25 I@) “is a transitional 
enforcement mechanism that obiigates the incumbent LECs to continue to abide by qual access 
and nondiscriminatory interconnection requirements of the MFJ.” Id The Commission thus 
concluded that section 25 1 (g) was not intended to exempt xDSL traflic h n  section 25 1’s other 
provisions. See id. m47-49. 

In addition, the Commission rejected the contention that “information access” is a 
statutory category distinct from “telephone exchange service” and “exchange access.” See id 
746.’ It pointed out that “‘idormation access’ is not a defined tam under the Act, and is cross- 
referenced in only two transitional provisions.” Id 7 47. It ultimately concluded that nothing in 
the Act suggests that “information access” is a category of services muhlally exclusive with 
exchange access or telephone exchange service. See id 7 48. 

The Commission further determined that ISP-bound traffic is properly classified as 
“exchange access.” See id 7 35. It noted that exchange access ref= to “access to telephone 

travel outside an exchange.” Id. 7 15. Applying this definition, and Citing tbe Reciprocrrl 
Compensation Decloratory Ruling, the Commission reasoned that the service provided by the 
local exchange carrier to an ISP is ordinarily exchange access senrice, ”because it enables the ISP 
to transport the communication initiated by the end-user subscriber located in one exchange to its 
ultimate destination in another exchange, using both the Services of the local exchange 6 a  
and in the typical case the telephone toll service of the telecommunications Carrier responsible 
for the interexchange transport.” Id 7 35. 

exchange services or facilities for the purpose of originatins or taminrding comlmications that 

The Advanced Services Remand Order was appealed to the D.C. Circuit See Worldcorn, 
2001 WL 395344. The Commission argued to the court in February that the tam “information 
access” is menly “a holdova tern h m  the MFJ, which the 1996 Act supersedes.” WbrldCom, 
Inc. v. FCC, Brief for Respondents at 50 (D.C. Cir. No. oCr1002). Its brief also emphasized that 
section 251(g) was “designed simply to establish a transition b x n  the MFTs equal access and 
nondiscrimination provisions . . . to the new obligations set out in the statute.” Id 

Today, just two months after it made those arguments to the D.C. C M t ,  the 
Commission reverses itself. It now says that section 251(g) exempts Certain Categaries of traflic, 
including “information access,” entirely fiom the requirements of section 25t(b)(5) and that ISP- 
bound traffic is “infomation access.” See Order fl32,34,42. The Commission provide nary a 

I This aspect of the A d w n c d S e w i c ~  Remand orda was remanded to the Canmission by L e  D.C. Circuit because 
of itr reliance on the vacated Racip.oco[ Compensation Decktrato?y RuIing. Sro W o r K o m ,  Inc. v. FCC, No. 00- 
1062,2001 WL 395344, *5-*6 @.C. Cir. Apr 20,2001). 
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word to explain this reversal. 

Of course, the Commission’s conclusions in the Advanced Services Remand &&r that 
ISP-bound traffic is “exchange access” and that the term “information ~ccess” has no relevance 
under the 1996 Act weft themselves reversals of earlier Commission positions. In the Non- 
Accounting Safesumds order,’ the Commission concluded, relying in part on a purported 
distinction betwem “exchange ~ C C ~ S S ”  and ‘‘infinformation access,” that ISPs “do not use e x c h g e  
access as it is defined by the Act” Id 7 248. In that order, the Commission was facad with 
determining the scope of section 272(e)(2), which states that a Bell operating company [“BOC”J 
“shall not provide any facilities, services, or information regarding its provision of exchange 
access to [a BOC affiliate] unless such facilities, services, or infomation arc made available to 
other providers of interLATA services in that market on the saxne terms and conditions.” 47 
U.S.C. 0 272(e)(2). The Commission rejected the argument that BOCs are required to provide 
exchange access to ISPs, reasoning that ISPs do not use exchange access. See Non-Accounting 
Sufeegurds order 7 248. In making that decision, the Commission relied on the language of the 
statute as well as the MFJ’s use of the term “information access.’’ See id 7 248 & n. 621. As the 
Commission explained, its “conclusion that ISPs do not use exchange access is consistent with 
the MFJ, which recognized a difference between ‘exchange access’ and ‘information access.’” 
Id 1248 11.621. 

Thus, in reversing itself yet again, the Commission hen follows a time-honored tradition. 
When it is expedient to say that ISPs use ”exchauge access” and that them is no such thing 8s 
“information access,” that is what the Commission says. See A d v m e d  Service R e d  Order 

the Commission adopts that approach. See Access Charge Reform, First Report and order; 12 
FCC Rcd 15982,1345 (1 997). And, today, wfien it helps to Write that ISPs use “information 
access,” then that is what the Commission writes. The only conclusion that one can soundly 
draw fiom these decisions is that tbe Commission is willing to make up whatever law it can 
dream up to suit the situation at hand. 

46-48. When it is convenient to say that ISPs use the local network like local businesses, then 

Nevertheless, there is one legal proposition that the Commission bes, until now, 
consistently followed - a fact that is particularly noteworthy given the chum in the 
Commission’s other legal principles. The Commission has consistently held that section 2 5 1 0  
serves only to “preserve0 the LEGS’ existing equal access obligations, originally imposed by the 
MFJ.” Operator Communjcatjons, Inc., D/B/A Oncor Communications, Memorandum Opinion 
and Order, 14 FCC Rcd 12506, 1 2 n.5 (1999): Today’s order ignorrs this pnccdent and 

Implementation of the Non-Accowuing-& Ofsections 271 and272 of r k  Communuatim Act of 1931. 
us Amended, F i m  Rcpon and Order and Further Notice of Proposed hb&hg, 1 1 FCC Rcd 21905 (19%) (%” 
Accounting Safiegwr& Or&“). 

’ See also, e.g., Appiication for Review and Petition for Reomidvation w Clw&atmn qfklaratay Rufmg 
hgwding US West Petitions To Consolidate Lata in MiMcrosoondArk~, Memorandum opinion and Ma, 
14 FCC Rcd 14392, f I7 (1999) (“In d o n  2510,  Congress delegated to the CormnisSiOn sole auchwity to 
b m i c t e r  the ‘equal access and nondiscriminatory mtcrcomcctioa -om and obligatio& thrt applied under 
the AT&T Consent Decree.”); AT&T Copwarion, et at., Comphina~, Memorandum Opiuj~n and orda. 13 FCC 
Rcdt1438,~S (1998)(”Scparately,xaion25l(g)requirrstbeBOCs,bothprc-wdpostmtry,to~all 
htcrcxchange carriers in accordance with their preexisting equal access and nondiscrimination obtiguions, and 
(continu ai....) 

69 



Federal Communications Co- * Son FCC 01-131 

transforms Section 25 1 (g) into a categorical exemption for certain traffic h m  section 25 1 (b)(5). 
It is this transfoxmation - much more than the shell game played with “information access’’ and 
“exchange access” - that is most offensive in today’s decision. 

2. The Commission’s claim that section 251(g) “excludes several enumerated categories 
of traEc from the universe of ‘telecommunications’ refmed to in section 251 (bXS)” (Order 7 
23) stretches the meaning of section 25 l(g) past the breaking poht. Among other things, that 
provision does not even mention “exclud[ing),” “telecommunications,” ‘‘section 25 1 (b)(S),” or 
“reciprocal compensation.” 

Section 251(g), which is entitled, ‘‘Continued enforcement of exchange access and 
interconnection requirements,” state in relevant part: 

On and after February 8,1996, each local exchange d e r ,  to the extent that it 
provides wireline services, shall provide exchange access, information access, and 
exchange services for such access to interexchange carriers and i n f i o n  

interconnection restrictions and obligations (including receipt of compensation) 
that apply to such carrier on the date immediately preceding February 8,1996 
under any court order, consent decree, or regulation, order, or policy of the 
Commission, until such restrictions and obligations arc explicitly superseded by 
regulations prescribed by the Commission after February 8,1996. 

service providers in accordance with the same equal access and nod- OrY 

47 U.S.C. Q 251(g). 

As an initial matter, it is plain h m  reading this language that section 25 l(g) has 
absolutely no application to the vast majority of local exchange carriers, including those most 
af€ected by today’s order. Tbt provision states that “each local exchange d e r .  . . shall 
provide [the enumerated services) . . . in accordance with the same equal access and 
nondiscriminatory interconnection restrictions and obligations . . . that app& to such carrier on 
the date immediatelypreceding February 8,1996.” Id (emphasis added). If a d e r  was not 
providing service on February 7,1996, no restrictions or obligations 8ppEcd to “such &d‘ on 
that date, and section 25 1 (g) would eppear to have no impact on that carrier. The Commission 
has thus repeatedly stated that section 251(g) applies to “Bell Opedng Companies” and is 
intended to incoprate aspects of the MFJ. Applications For Consent To The TransBr Oj 
Control QfLicenses And Section 214 Authorizations From Tele-Communications, lnc., 
Transferor To AT&T C o p ,  TraMeree. , Mcmorandm Opinion and M e r ,  14 FCC Rcd 3 160,v 
53 (1999); see also cases cited supra note 3. Accordingly, by its express tams, section 2Sl(g) 
says nothing about the obligations of most CLECs serving ISPs, which arc the Primary focus of 
the Commission’s order. 

Moreova, it is inconceivable that section 25 1 (g)’s preservation of ~ 1 9 %  Act “equal 
access and nondiscriminatory interconnection restrictions and obligations” is intended to displace 
(Continued f bm previous page) 
thereby neutralize the potential ~ t i c ~ m p ~ t i ~ i ~ ~  impact they could have on the long distance market until such time 
as the Commission fuds it reasonable to revise 01 eliminate those obligations.”). 
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section 25 1 (b)(5)’s explicit compensation scheme for local &em w & g  and terminating 
each other’s trafEic. Prior to passage of the 19% Act, there were no rules governing 
compensation for such services, whether or not an ISP was invoIved. It seems unlikely, at best, 
that Congress intended the absence of a compensation scheme to preempt a provision expliciay 
pviding for such compensation.’ At the very least, one would think Congress would usc 
language more explicit than that seized upon by the Commission in section 251(g). 

Finally, if, as the Commission maintains, section 251(g) “excludes several enumerated 
categories of traEc fhm the universe of ‘telecommunications’ r e f e d  to in Section 25 1 (b)(5)” 
(Order 7 23), why does section 251(g) not also exclude this traffic from the ”universe of 
‘teIecommunica!ions’” referred to 51 the rest of section 251, or, ind6ed, in the entire 1996 Act? 
As noted, section 25 I@) nowhere mentions “reciprocal compensation” or even “section 25 1 .” In 
fact, there appears to be no limiting principle. It would thus seem that, under the Commission’s 
intapretation, the traffic referred to in section 251(g) is exunpt from far more tban reciprocal 
compensation - a consequence the Commission is sure to regret. &e, e.g., Inplementation of the 
Local Competition Provisions in the Telecommunications Act of 1996; Intercomction Between 
Local Exchange Carriers and Commercial Mobile Radio Service Providets, First Report and 
Order 1 1 FCC Rcd 15499,7 356 (1 996) (concluding that “exchange access” provided to IXCs is 
subject to the unbundIing requirements of section 251(c)(3)). 

* * *  

The end result of today’s decision is clear. There will be continued litigation over the 
status of ISP-bound W c ,  prolonging the uncertainty that has plagued this issue for years. At 
the same time, the Commission will be forced to reverse itself yet again, as soon as it dislikes the 
implidon of treating ISP-bound traf€ic as ‘‘nformation accws” or reading section 25 1 (g) as a 
categorical exemption from other requirements of the 1996 Act. The Commission could, and 
should, have avoided these consequences by applying its original analysis m the manner sought 
by the court. 

~~ 

 he case ofEC -C is thru completely different. ~ ~ ~ z h a c  was a compaurtion scheme in effect fbr W I c  

prior to enactment of 19% AU -the access chage -e. Because raiprowl um~pudon and the 
charge regime could not both apply to the same aaffic, the CommisJion could nuoo.bly conclude that the llcctss 
charge regime should trump the Rciprocal compensation pvision of sectioo Z I @)(S). Scr Conrpuitivr 
TekcommnicutiomAssCls’n v. FCC, 117 F.3d 1061.1072-73 (8th Cir. 1997). Hac, t h e  is no pm-1996 Act 
compcnsaion =bane to conflict with reciprocal compensation. As the Commission I u s  stated, ’+&e Commission 
has never appiicd either the ESP exemption or its rules segwdimg the joint provision of access to the 
two &Vrkrs colhborate to deliver traffic to an ISP.” Recipocal Cornpewation Lkcturototy Rvlrirg 126. 
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